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Abstract

Rules on contract formation applicable to cases where modified acceptance of an offer has been
made are rather settled in civil transactions. This article examines the possibility of a unified
approach when dealing with the formation of different types of contracts in European contract
law. The discussion hence focuses on rules relating to modified acceptance applicable to B2B,
B2C, G2C and G2B transactions notwithstanding whether such rules are part of European
legislative instruments or of current European legal projects for unification or harmonization.
Two general conclusions are drawn. The first confirms the applicability of general contract law
rules notwithstanding the specifics of a particular transaction. The second finds that traditional
contract law rules based on the 'mirror-image’ doctrine are more adequate than current rules.
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I. THE PROBLEM

While comparative contract law has developed and applied the traditional contract formation
process in terms of offer and acceptance, this model has not always functioned in practice.* The
offer-acceptance process has been criticised in literature due to its technicality and inability to
cover the plethora of modes in which an agreement can be reached. More substantial approaches
are therefore proposed in order to counterbalance the technicality of the offer-acceptance
process. The institute of modified acceptance has been developed to serve such ends. Rules on
modified acceptance significantly shift the traditional ‘mirror-image’ doctrine, which supposes
that an acceptance must be unqualified because an offeree’s communication that varies the terms
of the offer is a rejection and a subsequent counteroffer.? In the broader sense of legal policy,
rules on modified acceptance are drafted in order to support and implement the so-called favor
contractus principle that essentially demands a contract be concluded as much as possible in
cases where some manifestations of consent are found. Although such an approach may seem
reasonable at first glance, the practice has drawn attention to problems that arise due to the
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contract being concluded in cases where the existence of consent can be seriously brought into
question.

One may certainly argue that current socio-economic relations promote the favor contractus
principle in cases where formation issues are raised. The needs of prompt and efficient trade and
swift transfer of values have hence directed courts or arbitrators to find a contract in cases where
the parties are in dispute on the mere existence of a contract due to concerns on consent. In other
words, such disputes are settled on a contractual terrain and courts or arbitrators subsequently
impose obligations on the parties in terms of what they find as the consent of the contract. The
favor contractus principle, therefore, requires that cases where contracts are not found, due to
formation concerns, should be avoided. Dealing with relevant issues outside the rules of contract
law seems inefficient, especially if the parties have started the performance. Modified acceptance
rules serve such ends. The manner of their impact on contract formation is rather interesting
because they construe offeree’s communications in very broad terms and it ultimately results in a
regulation that establishes a possibility of finding a contract where the ‘mirror-image’ doctrine
would fail to do so.

This article examines the feasibility of general legal solutions on modified acceptance only
relating to the state of current legal rules and developments in European contract law.
Discussions on the relevant comparative legal approaches are omitted. What this article tries to
do is to offer discussions and provide conclusions on the possibility of unified common legal
rules applicable for all types of transactions, notwithstanding whether they are commercial,
consumer, G2C or G2B. The problem of modified acceptance, after being identified, is examined
in Section Il of the article by distinguishing the application of modified acceptance rules to
mentioned types of transactions under the rules of European contract law. Rules on modified
acceptance in B2B transactions are taken as the basic model and are subsequently scrutinised in
terms of their suitability for B2C, G2C and G2B transactions. Section Il discusses the possibility
of a unified approach in European contract law for all the types of transactions concerned.
Bearing in mind such discussions, Section IV provides conclusions not only on the possibility of
a unified approach but also on its adequacy for remedying the conceived shortcomings of the
‘mirror-image’ doctrine.

1. APPLICATION TO DIFFERENT TYPES OF TRANSACTIONS

1. Commercial Transactions (B2B)

Divergences present in comparative law® have induced international rule-makers, first under the
auspices of UNIDROIT and then in the UN system (UNCITRAL) to find common ground for
sales contracts involving the relevancy of more than one legal system. The 1980 United Nations
Convention on Contracts for the International Sale of Goods (‘CISG’) is the final product of such
a joint effort. Although not strictly a European source, the CISG has had a great influence on the
state of European contract law. Its rules are therefore indispensable for establishing the idea and
the effects of the modified acceptance mechanism in European contract law.

The CISG generally follows the ‘mirror-image’ doctrine. A purported acceptance of an offer that
contains additions, limitations or other modifications amounts to a rejection of the offer and
constitutes a counteroffer (Article 19(1)). On the other hand, under Article 19(2) CISG, the non-
materially altering terms of the acceptance become part of the contract on offeror’s silence, ie
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where he does not object without undue delay. The ‘mirror-image’ doctrine is therefore rejected,
but only where the purported acceptance contains terms which modify the offer or differ from it
in non-material terms. Where the modified acceptance contains materially altering terms the
‘mirror-image’ doctrine resurfaces and the offeree’s communication is construed as a
counteroffer, which may be subsequently accepted or rejected. By following the favor contractus
principle, the practice has often found that in such situations a contract is formed by conduct
where the original offeror starts performance of the contract. This is the so-called ‘last shot’ rule
deemed as applicable in terms of Article 18(3) CISG. The contract is formed on the terms of the
counteroffer. This general idea is also implemented in the Principles of European Contract Law
(‘PECL’). The ‘mirror-image’ doctrine is the starting point (Article 2:208(1) PECL) but is
subsequently rejected on non-material modifications which become part of the contract on
offeree’s silence (Article 2:208(2) PECL). The offeror or the offeree may preclude such a result
(Article 2:208(3) PECL) and the contracting process consequently stops. Where a counteroffer is
found due to materiality of modifications, the ‘last shot’ rule may be applied under Article
2:204(1) PECL.

The influence of the favor contractus principle is hence quite noticeable. Setting aside the
acceptance containing non-material modifications where the CISG and the PECL have based
their rules on the silence argument, the practice has abundantly used the performance argument
when finding a contract on the ‘last shot’ rule. Such is also the case where conflicting general
conditions are involved, which is the case of the so-called ‘battle of the forms’. Under the CISG,
the “last shot’ rule applies to the battle of the forms,* although the application of the so-called
‘knock out’ rule has also been argued for.> Due to obvious shortcomings, Article 2:209(1) PECL
rejects the ‘mirror-image’ doctrine and finds a contract on those general conditions’ terms of
both parties that are common in substance. This is actually the ‘knock out” rule claimed for and
sometimes applied under the CISG. The need for a special rule on the battle of the forms arises
because while traditional contract formation mechanisms of offer and acceptance presuppose that
the offeree has drawn attention to the offeror on the discrepancy between their communications,
this can hardly be true when general conditions are used.®

The use of general conditions is particularly relevant for commercial transactions because it
exhibits the importance of usages and practices. In any case, the proper incorporation of general
terms in parties’ communications is a prerequisite for dealing with the battle of the forms.
Because the CISG does not address the issue directly, the prevailing opinion is that the
incorporation should be dealt with under Articles 8, 14 and 18 CISG while the validity of general
conditions is settled under applicable domestic law. General conditions would, therefore, be
incorporated under the CISG if the intention to incorporate party's general conditions is apparent
to the other party and they have been supplied or made available in another way.” Case law has
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found that standard terms referred to in the offer are binding on the offeree only where the
standard terms have been attached to the offer or the offeree was otherwise in a position to know
of their contents.® A mere reference to general conditions was also found to be sufficient.® In
broader terms, usages or previous dealings between the parties may also lead to a conclusion that
a party has referred to its general conditions.”® Here, taken as a general prerequisite for
application, a party ‘should have known’ that the other party is dealing under its general
conditions.

Pursuant to Article 2:104(1) PECL, contract terms which have not been individually negotiated
may be invoked against a party who did not know of them only if the party invoking them took
reasonable steps to bring them to the other party’s attention before or when the contract was
concluded. It is important to note that, under Article 2:104(2) PECL, terms are not brought
appropriately to a party’s attention by a mere reference to them in a contract document, even if
that party signs the document. Those rules apply in commercial transactions as well. On the other
hand, if an established practice exists between the parties a mere reference may suffice while
usages may also lead to a situation where general conditions are binding upon a party even
without referring to them.!! Bearing all this in mind, a party must have had the opportunity to
acquaint itself with other party’s general conditions. The opportunity itself differs and there are
various means to establish it in given commercial surroundings.

2. Consumer Transactions (B2C)

As can be seen, the CISG has had a significant influence on the PECL." It should also be
pointed out that the PECL, as soft-law, may also be applicable to consumer transactions. The
rules of the PECL have further significantly influenced the rules of the Draft Common Frame of
Reference (‘DCFR’).® Although the DCFR is not a legislative text, its rules offer an insight in
the European perspective where modified acceptance is concerned. The same can be said for the
rules of the proposed Common European Sales Law (‘CESL”),** although withdrawn. The DCFR
(Articles 11.-4:208 and 11.-4:209) and the CESL (Articles 38 and 39) regulate the issues of
modified acceptance and the battle of the forms in a substantially identical manner as the PECL.
The only difference is that Article 38(2) CESL supplies a non-exhaustive list of presumptive
material modifications, which is obviously inspired by Article 19(3) CISG. It can, therefore, be
concluded that, when the European perspective is concerned, the rules on modified acceptance in

¥ BGH, 31 October 2001, CISG-online 617.

°® OGH, 17 December 2003, CISG-online 828. On case law, in more detail, see Maria del Pilar Perales Viscasillas,
‘Comments on the Draft Digest relating to Articles 14-24 and 66-70’ in Franco Ferrari, Harry Flechtner and Ronald
A Brand (eds), The Draft UNCITRAL Digest and Beyond: Cases, Analysis and Unresolved Issues in the U.N. Sales
Convention (Sellier 2004) 265-270.

19 carole Murray, David Holloway and Daren Timson-Hunt, Schmitthoff’s Export Trade: The Law and Practice of
International Trade (11th ed, Sweet & Maxwell 2007) 66-67.

1 Ole Lando and Hugh Beale (eds), Principles of European Contract Law: Parts | and Il (Kluwer 2000) 149-150.

12 Stefano Troiano, ‘The CISG’s Impact on EU Legislation’ in Franco Ferrari (ed), The CISG and its Impact on
National Legal Systems (Sellier 2008) 376-379.

3 Study Group on a European Civil Code and Research Group on EC Private Law (Acquis Group), Principles,
Definitions and Model Rules of European Private Law: Draft Common Frame of Reference (DCFR) (outl ed, Sellier
2009).

1 European Commission, Proposal for a Regulation of the European Parliament and of the Council on a Common
European Sales Law, 11 October 2011, COM(2011) 635 final.



B2C transactions are identical to those applicable to commercial transactions.'® One may speak,
however, of some specifics due to the need for consumer protection.

The incorporation of standard terms is an issue that is relevant for the ends of consumer
protection. Under Article 70 CESL, the reference to general conditions seems to suffice where
commercial transactions are concerned.'® On the other hand, the mere reference is not sufficient
for consumer transactions also bearing in mind Article 13(1)(d) CESL. Such a conclusion can
also be drawn under Article 11.-9:103(1) DCFR. Incorporation problems are particularly sensitive
in consumer matters because of information asymmetry concerns. European contract law has
made an effort to remedy such problems by redacting the so-called ‘opportunity to read’ rules
which are comparable to the common law ‘duty to read’ as stated, for eg, in Upton v Tribilcock.*’
‘Opportunity to read’ rules follow the logic of the pre-contractual disclosure duty imposed on
traders. Such rules are particularly developed in EU consumer legislation (Articles 5 and 6 of the
Consumer Rights Directive).'® Similar rules also exist under the DCFR (Atrticles 11.-3:102 to I1.-
3:104) and the CESL (Articles 13 to 22).

Pre-contractual disclosure rules may, at first glance, be considered relevant in relation to
formation rules. This is so because Article 6(5) of the Consumer Rights Directive provides that
the information referred to in Article 6(1) of the Consumer Rights Directive, ie the compulsory
information that should be provided to the consumer, form an integral part of the distance or off-
premises contract and cannot be altered unless the contracting parties expressly agree otherwise.
The provision, as seen, has two limitations. First, it applies only to distance and off-premises
contracts and not to ‘other’ contracts where the obligation for providing pre-contractual
information also exists under Article 5(1) of the Consumer Rights Directive. The second
limitation is that the provision obviously applies only when the required pre-contractual details
are actually given. If they are not or are false or misleading, formation issues do not arise.
Finally, it must be said that legal remedies for breach of the pre-contractual disclosure obligation
are left to national laws of EU Member States, pursuant to Article 23 of the Consumer Rights
Directive. There are certain remedies covered by the Consumer Rights Directive, as the case
regarding the time limits for the exercise of the so-called withdrawal right under Article 10 of the
Consumer Rights Directive,™ but it is not the primary applicable legal remedy as it stands as a
general possibility for the consumer in distance and off-premises contracts under Article 9(1) of
the Consumer Rights Directive.

Current developments have also created the so-called ‘rolling’ contracts or ‘shrink-wrap’
agreements entered into on pre-drafted terms that the user accepts by opening or using the
already acquired product. Setting aside the legal nature of such contracts, traditional rules do not
generally treat an offeree’s silence as acceptance, by itself. The mere tearing of the shrink-wrap
by the user is therefore not an appropriate act of acceptance. His use of the product, on the other
hand, may infer acceptance by conduct. One may therefore certainly inquire whether the offer is
actually made in the store when the price and the good are determined or a more detailed offer is
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due so the contract would be formed on that offer.?’ Under section 112(a) of the 1999 Uniform
Computer Information Transactions Act (‘UCITA”), as a model law passed only in Virginia and
Maryland, a person manifests assent to a record or term if the person, acting with knowledge of,
or after having an opportunity to review? the record or term or a copy of it authenticates the
record or term with intent to adopt or accept it or intentionally engages in conduct or makes
statements with reason to know that the other party or its electronic agent may infer from the
conduct or statement that the person assents to the record or term. Modified acceptance is also
possible and such cases are covered under sections 204 and 205 UCITA.?* The problem may thus
also be approached on the supposition that where the provider of a product has supplied it on the
previous solicitation his terms may well amount to modified acceptance or a counteroffer.?®
Some further specifics related to e-contracting also exist. Pursuant to Article 11(1) of the E-
Commerce Directive,?* Member States shall ensure, except when otherwise agreed by parties
who are not consumers, that in cases where the recipient of the service places his order through
technological means, the service provider has to acknowledge the receipt of the recipient’s order
without undue delay and by electronic means and the order and the acknowledgement of receipt
are deemed to be received when the parties to whom they are addressed are able to access them.
On the receipt of e-mails, in technical terms, it is enough for the e-mail to enter the addressee’s
server.”® E-contracting may also be problematic from the aspect of sufficient reference to
contract terms when entering an e-contract. Thus, in Specht v Netscape?® it was found that a so-
called browse-wrap, where contract terms are referenced through a hyperlink on a web page, is
not binding because the reference is not obvious enough.

Specific rules on consumer protection, in relation to the modified acceptance problem, do not
seem to amount to special effects. Incorporation issues do offer some safeguards from non-
transparent general conditions but the practical consequence is that they are not properly
incorporated so modified acceptance issues do not arise. Rules on pre-contractual disclosure may
be relevant, at first glance, especially when deciding whether an offer not containing all required
information is sufficiently definite. On the other hand, the structure of legal remedies for breach
of pre-contractual duties (Articles 11.-3:109, 11.-7:201, 11.-7:205 and (even) 11.-7:207 DCFR;
Articles 29, 42, 48 and 49 CESL), notwithstanding the economic soundness of such rules®’ or the
(further) erosion of party autonomy by redistributive measures,® suggests that the contract
would ultimately stand on formation rules. In addition, the binding effects of pre-contractual
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statements®® present in European contract law (Article 2(2)(d) of the 1999 Consumer Sales
Directive,®® Article 6(5) of the Consumer Rights Directive, Article 11.-9:102 DCFR, Avrticle 69
CESL and Article 6:101 PECL) certainly influence the content of a transaction in terms of
enforcement of party’s rights acquired under certain statements but do not seem to influence
contract formation in terms of modified acceptance. Finally, rules on e-contracting also do not
seem to shed new light on the matter.**

3. G2C Transactions

G2C transactions generally cover areas where public entities and authorities offer goods, but
mostly services, to citizens who may or may not be defined as consumers in terms of consumer
law. In some cases, private entities may also be involved. One may speak of public services,
services of general interest, services of general economic interest, etc.** The Services Directive®
covers such services in EU law, although some exceptions exist.** Even though the competence
of the EU in the sectors of health and education,® social services,*® etc may be questioned, the
issue concerned here is the application of general contract law rules to G2C transactions where
services are generally provided for on a contractual basis. EU rules do not seem to question the
general application of contract law rules where G2C transactions come into play. Only issues
similar to those of B2C transactions may therefore arise. Such may be the case, for example,
when a patient gives informed consent to medical intervention. Government intervention plays a
significant role where the provision of services to citizens is concerned but this does not mean
that modified acceptance issues do not arise. They are to be settled, per analogiam, by rules on
B2C transactions.

4. G2B Transactions

G2B transactions cover interactions with economic entities on the supply of goods or the
provision of services. Such interactions are undertaken to satisfy the needs of public authorities
although special rules may also provide for an extension to private entities that provide public
services. In most cases, we speak of public procurement transactions although even then
exceptions to the necessity to undertake a public procurement procedure may exist. Concessions
and public-private partnerships may also be involved. In any case, as with G2C transactions,
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general contract law rules do apply because goods are supplied, services are rendered and
cooperation is established on a contractual basis. In a public procurement procedure, applying to
tender may certainly be construed as an offer in contract law terms while the tender may be
deemed as an invitation to treat. Of course, public procurement law uses different terminology.*’
An offer may be accepted, notwithstanding the administrative provisions of public procurement
regulation, with modifications. General contract law rules will therefore apply. Such a
conclusion may be held to oversimplify the issues concerned. One may argue that a public
procurement contract is not deemed concluded until signed, so the decision on selecting the best
offeror may still not put parties on contractual terrain. Administrative rules may also hold the
contract concluded contrary to public procurement procedures null and void. On the other hand,
this is so not because of improper formation but rather due to breach of the same administrative
rules that should have been applied. The Remedies Directives®® also, fail to provide a clear
resolution to the nullity issue. The CJEU* has likewise worked on resolving the issue. Although
mentioned in the literature that the annulment of the administrative act for awarding of a public
procurement contract leaves the contract without a legal basis,* the question is actually whether
the basis for the contract is nonetheless consent, albeit reached by infringement of administrative
rules. This author is not convinced that formation rules are bypassed by special rules on public
procurements. Nullity may certainly follow, as a consumer contract may also be avoided for
breach of pre-contractual information duties, but it is still properly formed. Modified acceptance
issues are therefore to be settled, per analogiam, by rules on B2B transactions.

I11. DISCUSSION ON THE CURRENT STATE OF EUROPEAN CONTRACT
LAW

European projects on contract law are subject to many limitations, subjective and objective. The
so-called “spillover effect’ of the CESL serving as a ‘toolbox for judges’,** even if it had been
adopted, seems less probable as time passes. Of course, it is rather easier to make such a
conclusion from this perspective. What ultimately remains is that mayor codification projects are
useful from an academic perspective but have little practical relevance. The capacity of the EU
legislator emanating in the optional character”” of the CESL is simply an example of the
obstacles present. Truth be told, the European legislator is substantially confronted with
impediments not much different from those encountered when drafting rules that are to be
applicable despite different legal traditions. The positive experiences of the CISG still seem to
resonate in comparative and international contract law. It has therefore been suggested that
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law’ that would nevertheless be applicable only in commercial transactions.*® The feasibility of
covering B2C transactions is disputed because national laws differ significantly. On the other
hand, this was also the case with commercial sales before UNIDROIT and UNCITRAL
performed their work.

Historically, international standard contracts have played a significant role in the unification of
commercial law.* In the meantime, however, standard contracts have continuously ceased to be
model contracts that are, more or less, neutral and have become parties’ mechanism for
contracting on their own terms. Rules embedded in international legal instruments have therefore
become the most suitable vehicle. Of course, every legal instrument has its shortcomings due to
the particular socio-economic relations in which it has been drafted. The same can be said for the
CISG especially bearing in mind its international character and the need to find proper solutions
in spite of different legal traditions.* Returning to the point, the issue is, therefore, to establish
whether the same can be done for consumer contract law, at least in a European perspective. The
CESL may have missed the mark but an optional instrument providing a so-called ‘blue button’
developed mainly for online sales under which the display of a blue icon that entails that a sale
has been entered under EU law*® is still e feasible solution in consumer matters.

Previous discussions certainly raise some questions on the scope and the content of codification-
directed projects. Finding and fixing a problem may offer the rule-maker more time and
perspective on the problem without bothering to build a system that may be better but ultimately
unrealistic. When focused on a concrete problem as, for example, pre-contractual disclosure, the
problem-solver may be better equipped to draft a clear rule and certainly try to outline a proper
solution for its enforcement. By regulating multiple rights, especially where consumers come
into play, and not providing for proper remedies, the European legislator has put itself in its
current position. All those concerns are ultimately relevant where modified acceptance comes
into play. The review of available rules on B2B, B2C, G2C and G2B transactions reveals that the
approach may seem unified but this may be so due to the lack of a system. Further, the structure
of European contract law and the content of EU instruments show that while common rules are
developed they are not part of EU legislation.

Finally, it has to be ascertained whether the lack of a system creates only an illusion of
uniformity. The way of dealing with information asymmetry in European contract law may be a
good indication on the matter. The availability of terms in advance does nothing to improve their
content or even to help consumers make informed decisions. Even more, the existence of an ex
ante opportunity to read reduces the chance of finding certain terms unconscionable ex post.
Alternative modes such as contract rating and labelling are hence proposed.*’ In all fairness, it is
hard to conclude that informed decisions are not influenced by ‘opportunity to read’ rules.
Empirical studies on the readability of insurance contracts have shown that readability increases
the trust and confidence of consumers in the sense that it increases their expectations of the
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claim. It is interesting, on the other hand, that only partial evidence suggesting that reading ease
also increases consumers’ willingness to engage in legal action in the case of subsequent claim
denial was found.*® The non-finding of a direct effect of reading ease on the party's willingness
to engage in conflict is quite interesting. Such studies, therefore, at least for this author, only
confirm what a lawyer would instinctively know or deduce from experience. Pre-contractual
disclosures have also been found to be ‘quixotic’ so a process of so-called ‘term substantiation’
through which sellers would learn whether their consumers held accurate beliefs about the terms
of their agreement is suggested. Sellers could enforce unexpected and unfavourable terms only if
they are disclosed in a ‘warning box’ that has government-provided standard borders.*® Insights
into comparative approaches also show that the imposing of a duty to read does not seem to
solve the problem® because parties probably will continue not to do so. At the end of the day,
existing rules on contract formation still seem to be sufficient to cover modern contracting
practices. Consumer contracts certainly require rules to ensure that actual informed consent
exists, but the contract is ultimately formed on general contract law rules.

IVV. CONCLUSIONS

1. Adequacy of New Rules
Previous discussions offer grounds to conclude that while European contract law has attempted
to correct many problems present in practice, those rules have eventually been without a
substantive effect on contract formation; modified acceptance being included. Rules related to
B2B and B2C transactions are based on identical presumptions while those on G2C and G2B
transactions reveal that an intrinsic need for special rules on modified acceptance where different
types of transactions come into play cannot be stated. Claims related to the ‘formation of
consumer contracts’ or the emergence of the so-called ‘public contract law’ can thus be
ultimately brought into question. Formation rules remain the same in a unified manner. The
adequacy of current rules is another issue. A unified approach may be functional on current rules
but what this author would like to do is take a step back and examine the feasibility of rules and
concepts preceding the existing and finally establish the possibility of a unified approach under
such rules and concepts. The subject matters of concern are hence not only issues relating to
uniformity but also those relating to adequacy. In other words, even if current rules can be
treated as common ones, the issue of uniformity may have been better served by other rules,
although also common ones.

It is evident that the sources of European contract law have followed the logic of the
CISG while further expanding the issue on the battle of the forms. The ‘mirror-image’ doctrine
has been overruled on silence arguments in cases where the modified acceptance contains non-
material modifications. Even where the ‘mirror-image’ doctrine remains applicable, practice has
demonstrated reverence to the favor contractus principles when finding a contract on the ‘last
shot’ rule by using the performance argument. General interpretation principles, contrary to the
categorical expression that modified acceptance terminates the effect of the acceptance, may lead

8 Willem H Van Boom, Pieter Desmet and Mark Van Dam, ©’If It’s Easy to Read, It’s Easy to Claim’: The Effect of
the Readability of Insurance Contracts on Consumer Expectations and Conflict Behaviour’ (2016) 39 Journal of
Consumer Policy 187, 195-196.

* lan Ayres and Alan Schwartz, ‘The No-Reading Problem in Consumer Contract Law’ (2014) 66 Stanford Law
Review 545, 579-595.

%0 Avery Katz, “Your Terms or Mine?: The Duty to Read the Fine Print in Contracts’ (1990) 21 RAND Journal of
Economics 518, 536.
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to a conclusion that by claiming acceptance subject to certain modifications the offeree actually
concedes that the offer is “still on the table’.”* The CISG, the PECL, the DCFR and the CESL
essentially accept such interpretational approaches. On the other hand, although it may be true
that the ‘mirror-image’ doctrine does not concern the effects of a modified acceptance but only
decides on what modified acceptance is, the favor contractus principle inserts itself almost
imperceptibly. Because offer and acceptance are ultimately parts of the coordination process, the
‘mirror-image’ doctrine does provide answers on contract formation. Under the ‘mirror-image’
doctrine, an acceptance with modifications is thus a modified acceptance that cannot amount to
contract formation on its terms. What remains to be dealt with is whether rules on modified
acceptance overruling the ‘mirror-image’ doctrine are adequate in broader contract law
surroundings.

The favor contractus principle, as applied in practice, induces courts and arbitrators to
find that a contract is formed as fully as possible. It may be true that, in practice, the parties more
frequently dispute the content of a contract and not its formation.>* It may also be ‘fortunate that
problems arising out of the ‘battle of the forms’ do not arise more frequently considering that
legal science has not yet found a satisfactory modus to decide what the parties have ‘agreed’
when they have consummated a transaction on the basis of the routine exchange of inconsistent
forms’.>® Nevertheless, such conclusions seem too formal because a party may well be expected
not to dispute the contract under the presumption that it is entered into on its own terms.
Bargaining may well be a ‘noncooperative game’ in terms of the economic analysis of law.>* A
party will strive to impose its terms even if this cannot be considered rational behaviour bearing
in mind that a party ‘lives’ from the conclusion and subsequent performance of contracts. If
finding a contract on a party’s terms becomes less probable during the dispute, a party may well
question the formation. Such a claim logically strives/aspires/ arises from this party’s perceptions
and one cannot automatically find that the party is acting in bad faith even in performance is
undertaken. Imposing a contract on the parties in such cases is thus artificial because courts and
arbitrators ultimately establish a legal fiction. Finding that no contract is formed and directing
parties to other legal institutes, as those of the law of unjust enrichment, may not always be ‘as

harsh a consequence as may appear’.>®

2. Returning to the ‘mirror-image’ Doctrine

A contract is ultimately found where the parties are under agreement and other legal conditions
for entering into a contract are met. The agreement, itself, is based on parties’ consent. Much has
been said in legal theory about the importance of consent in contract law. So-called promise
theories have been overruled in favour of the so-called consent theory®® although promises do not
displace the role of consent.>” Setting such discussions aside, no one negates that when people

1 Melvin A Eisenberg, ‘Expression Rules in Contract Law and Problems of Offer and Acceptance’ (1994) 82
California Law Review 1127, 1161-1166.
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Kluwer 1991) 228.

> Avery Katz, ‘The Strategic Structure of Offer and Acceptance: Game Theory and the Law of Contract Formation’
(1990) 89 Michigan Law Review 215, 293.

> Stephen A Smith, Atiyah’s Introduction to the Law of Contract (6th ed, Clarendon Press 2005) 55-56.

% See, for eg, Randy E Barnett, ‘...And Contractual Consent’ (1993) 3 Southern California Interdisciplinary Law
Journal 421, 433-437.

% patrick S Atiyah, Promises, Morals, and Law (Clarendon Press 1991) 177-184.
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consent they make an agreement that is more than a sum of its parts because parties promise
jointly.>® On the other hand, indeed, contract law has always been somewhat artificial on finding
consent. Because no contract is ever complete, its gaps are supplemented by default rules. The
issue is discussed at length in literature in order to establish the best approach when drafting
default rules or deciding on the approach undertaken by courts in a particular case.>® Legal
literature has tried to settle such issues by proposing how the concept of consent may influence
the types of default rules that should be used for filling contractual gaps.®® Furthermore, the so-
called relational theory that focuses on parties’ behaviour through time® has been proposed.
Finally, some eclectic approaches have also been proposed.®” One may well suggest that such
phrasing on the different approaches oversimplifies the issue and this author is glad to concede.

Nonetheless, the debate on default rules may rightly be criticised from a predominantly
legal viewpoint.®® Law has functioned for millennia on some basic ideological stances
notwithstanding different socio-economic relations. This author would not claim that the
influence of socio-economic relations is overstated but only that they have been constant because
parties have wanted essentially the same thing: to have a contract based on their needs that are
finally expressed as a joint intent. If courts or arbitrators cannot find such a situation, then they
should not find that a contract is properly formed. The ‘mirror-image’ doctrine falls within such
parameters and this author does not identify sufficient need for its abandonment. Contracts have
always been formed on the so-called ‘areas of agreement’.®* The ‘mirror-image’ rule should,
therefore, be restated and used as the basic concept when deciding that a contract has actually
been formed. Silence arguments are therefore rejected as fictitious. Furthermore, performance
arguments amounting to the ‘last shot’ rule are also rejected due to artificiality that finds consent
where it is not present.

Legal rules must be functional and not excessively rigid. Real-life poses challenges to be
dealt with. This author would not go as far as proposing that a so-called ‘dynamic contract law’
has emerged by opposing many traditional presumptions.®® Such contentions, although
interesting and correct on many issues seem farfetched in supposing that the modern contract law
is something entirely new. Even where some traditional offer-acceptance mechanisms do not
work, like the cases where communication is not sufficiently definite to be an offer, they apply
per analogiam. Contract law has never attempted to reduce reality to its frameworks but has
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worked to establish rules which would be applicable thorough time and on changing socio-
economic relations. Exceptions have always existed so courts and arbitrators may well find a
contract in minimalistic terms but only as an account of parties’ intentions and on the so-called
essential terms. A flexible solution which deduces that a contract is made on intent and
commitment to be bound while ‘knocking out’ non agreed terms and supplementing its content
with usages, established practice, statutory rules, etc®® is well advised. Such an approach is
particularly reasonable and sound®” but it still does not clearly state the impact of the favor
contractus principle, neither in terms of policy nor in terms of the law. The restated ‘mirror-
image’ doctrine should, therefore, be the starting point of every formation analysis. On the other
hand, where sufficient agreement on essential terms is found, as an account of parties’ intentions,
supplementation by default rules may also be artificial but in a significantly lesser degree than
under modified acceptance rules.

3. Final Remarks

What finally remains is to ascertain the adequacy of the model proposed above for the different
types of transactions discussed. The ‘mirror-image’ doctrine would function well in commercial
transactions by not imposing contracts contrary to parties’ expectations. Usages and established
practices, on the other hand, could provide grounds for concluding that the parties have agreed
sufficiently in order to conclude a contract. A ‘knock out’ rule would function well because
incentivising the parties to act in a certain manner is actually one of the tasks of contract law, in
ideological terms. Economic arguments do play a role but not a determining one. In consumer
transactions, the ‘mirror-image’ doctrine would also serve to incentivise traders not to impose
potentially unfair terms on consumers, particularly where the consumer makes the offer. Not
finding a contract on the ‘last shot” rule or applying the ‘knock out’ rule where sufficient
agreement on essential terms is found would function well, for example, where ‘rolling’
contracts are concerned. In current EU consumer contract law,®® this may serve as an additional
tool for unfair terms control. On G2C and G2B transactions, the discussion above has shown that
particularities of such transactions are not sufficient to discard formation rules of general or
traditional contract law. One may question the applicability of the ‘mirror-image’ doctrine in
G2B contracts, for eg, in terms of finding a counteroffer, but contracting by breaching
administrative rules should be (and actually is) settled under different legal remedies, contractual
or not. Not finding a G2B contract under the ‘mirror-image’ doctrine may also be tempting as it
addresses many of the (legitimate) administrative concerns.

As shown above, specifics relating to particular types of transactions do exist; special
rules on modified acceptance are however not necessary. General contract law rules on formation
apply notwithstanding whether the ‘mirror-image’ is overruled or not. The need of imposition of
various protective mechanisms in B2C transactions certainly remains but reviewed rules
demonstrate that such problems may be dealt with by using other legal institutes. Form contracts
are thus not illegitimate ipso facto; if not for other reasons then because the acceptor indicates his
‘assent to be legally bound’ while ‘law does not, and should not, bar all assumptions of risk’.%°
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The question, on the other hand, is whether the law should permit enforcement of ‘grumbling’
acceptances in surroundings where actual consent is ultimately brought into question. Legitimate
concerns also exist in G2C transactions. Here also, such concerns should be settled under
different legal rules. A good example is the refusal of providers of services to enter into
contracts. The solution, on the other hand, seems to lie not in rules concerning the formation of
contracts, sensu stricto, but in rules concerning compulsory contracting.

This author suggests that a unified approach is quite possible and functional, although by
applying the primary concept established by the ‘mirror-image’ doctrine. The article
intentionally omits civil transactions although the ‘mirror-image’ doctrine is primarily developed
under such transactions. Such an approach was undertaken in order to establish and review the
predominant specifics of B2B, B2C, G2C and G2B transactions in terms of modified acceptance
and then to draw conclusions on the possibility of a unified approach without ‘muddying the
waters’ at the outset. Concerning the accepted approach, one sided views and approaches may
finally prove useful if one consults, opposes and finally states a claim’ which, despite being held
as rejecting an other’s view or approach, leaves an author either comfortable with his own
arguments or, ideally, enriched by new perspectives on the issue. At the end of the day, this
article may seem unfruitful since the author himself is not convinced of the significance of
harmonization or unification issues in an EU context; at least where contract law is concerned.
Some claims related to G2C and G2B transactions may also be found to be speculative. On the
other hand, two things seem to stand out. The first is that general contract law rules still play a
significant role in all types of transactions and are thus enabling the existence of a unified
approach due to their functionality. The second is that traditional contract law rules seem more
adequate to deal with the problems of modified acceptance in relation to new rules, irrespective
of the inventiveness of the latter.

The issue of modified acceptance, in terms of the possibility for a unified approach, has therefore
been used to ascertain its feasibility when applying it to B2B, B2C, G2C and G2B transactions.
When all is said and done, the best solution is, therefore, to focus on the consent in terms of the
‘mirror-image’ doctrine. If it were properly applied, one would not speak of the adequacy of
modified acceptance rules for B2B, B2C, G2C and G2B transactions but merely of the consent
that ultimately results in the contract’s enforceability. Consent issues will be settled in terms of
the ‘mirror-image’ doctrine and a person, notwithstanding whether it is a consumer, a trader or a
public authority will not be bound by terms that it does not find acceptable. Other appropriate
legal remedies, of course, remain.

"0 Randy E Barnett, ‘The Virtues of Redundancy in Legal Thought’ (1990) 38 Cleveland State Law Review 153.

14



